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The preamble to the Charter of "The Georgia Historical 
Society" declares that the Society was instituted "for the 
purpose of collecting, preserving and diffusing information 
relating to the history of the State of Georgia in particular, 
and of American History generally. 

The Constitution of the Society in setting forth the ob- 
jects of the Society quotes the language of the preamble. 
The purpose of the Society to diffuse information relating 
to history has been steadfastly adhered to. I do not desire 
to offend against either law or tradition. I wish to refer 
to some things that are now transpiring. In a sense the 
things of to-day are not history but they are that which will 
make history. We speak of current events. May we not 
say history is past, current and future. That which has 
been, exerted an influence in producing that which is, and 
that which is, portends that which will be. I will refer to 
that which has been and I trust I will not offend when I refer 
to that which is, in an effort to safeguard that which will be. 

The fourteenth amendment to the Constitution of the 
United States contains this language, "Nor shall any State 
deprive any person of life, liberty or property without due 



1 Presented at the Eighty-Third Annual Meeting ol the Georgia Historical So- 
ciety, April 12, 1922. 
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process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws." It is now settled that the 
terms of even a Constitution are the legitimate subject of 
judicial interpretation. It is also now settled that the right 
and duty of interpretation of the Constitution of the United 
States resides in the Supreme Court of the United States, 
and the utterance of that august tribunal is the last word 
as to the meaning of the Constitution. It is a matter of 
common knowledge that the highest courts and the most 
respectable tribunals do not always cling to prior interpre- 
tations of contracts, wills, laws and constitutions. 

In the realm of judicial interpretation there are two lead- 
ing maxims; stare decisis, let the ruling stand; fiat justitia 
mat coelutn, let justice be done though the heavens fall. 
Chief Justice Bleckley said: "Courts of final review are 
bound by the rule stare decisis both as a canon of public good, 
and a law of self preservation : nevertheless, where a grave 
and palpable error, widely affecting the administration of 
justice,' must either be solemnly sanctioned or repudiated, 
the maxim which applies is fiat justitia ruat coelum." 2 A 
change in the personnel of a court sometimes brings a change 
of interpretation. Be it said however to the credit of judges 
that this does not happen very often. As a rule judges con- 
quer pride of opinion. A complete change of conditions, a 
state of affairs that could not be foreseen,- or a manifest 
failure to apprehend the scope of a law or a constitution 
more commonly bring about change in interpretation. 

The ninth and tenth amendments to the Constitution of 
the United states are in these words: "The enumeration 
in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people." "The 
powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to 
the States respectively or to the people." In the division 
of powers between the Federal Government and the State, 
the power to punish crime was reserved to the States in the 



' 2 Ellison T. R. R. Co. 87 Ga. 691. 
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original Constitution with certain exceptions, such as crimes 
against the United States, offenses against the law of nations, 
and offenses committed by or against persons acting under 
color of authority of the United States and the like. The 
power to punish was recognized, except in such cases as 
have been referred to, as within the reserved powers of 
the State referred to in the ninth and tenth amendments. 
Within the powers expressly granted or arising by necessary 
implication the judicial power of the United States extended 
to the punishment of individuals. The question as to how 
far the provisions of the fourteenth amendment extended 
into the former powers of the State arose early after the 
amendment was adopted. Congress asserted the right under 
authority of that amendment to punish individuals for de- 
priving persons of life, liberty and property by due process 
of law and denying to persons the equal protection of the 
law. 

The Supreme Court held and has consistently held to this 
day that the limitation in the fourteenth amendment is a 
limitation upon State authority exercised through state agen- 
cies, upon the law-making department of the State, upon 
the judicial department, upon the executive department, 
upon the various administrative agencies acting under au- 
thority or color of authority of the State. It restrained the 
State in its corporate capacity and did not restrain individu- 
al action where the individual was not acting under State 
authority, especially did it not restrain where the individual 
was acting in defiance of State authority. Murder is an 
offense against the State ordinarily. It might be an offense 
against the United States if the deceased were killed while 
pursuing his duty as a Federal officer, or if the killing con- 
stituted or was a part of an offense against the law of na- 
tions, or was an act of treason against the United States or 
the like. But murder committed by an individual when 
neither the slayer nor the deceased had any connection di- 
rectly or remotely with the United States in the exercise of 
the powers granted it, was an offense against the State in 
which it was committed and against such State only. The 
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Supreme Court of the United States has recognized without 
break in uniformity of the rule just stated. But the recogni- 
tion of this rule by the Court is a result of mere interpreta- 
tion. 

There is now pending in the Congress a bill declaring 
murder by lynching to be an offense against the United 
States. The bill as it was finally presented to the House of 
Representatives and passed is adroitly framed. It seems to 
recognize the existing interpretation as sound. It seeks to 
avoid the effect of such interpretation by declaring that non- 
action by the State when one is denied the equal protection 
by an individual is the equivalent of state action and brings 
the state within the limitation of the amendment. It pro- 
vides that if murder by lynching occurs the offenders may 
be indicted in the Federal Court, and if it shall appear that 
no action has been taken by the State to punish the offenders 
within a specified time the presumption shall be that the State 
has abdicated its authority and as a result this State has 
denied the deceased the equal protection of the laws. This 
presumption places upon the State the burden of showing 
that it is enforcing its laws against murder by lynching. We 
do not know whether the Senate will pass this bill nor do we 
know what will be the interpretation placed by the Supreme 
Court upon it if it is enacted into law. Lynchings have 
occurred in Georgia. I will not further refer to the dark 
page in our history too well known. We think of it with 
shame. We discuss it only to prevent a recurrence. The 
page becomes darker when I am constrained to say, no 
lyncher has ever been punished in Georgia. If there is a 
recorded instance of the punishment of a lyncher in Georgia 
it has escaped my attention and my investigation has not yet 
discovered it. There have been perfunctory and farcical 
investigations by grand juries and coroners' juries. Up to 
the recent days we have had nothing more. Be it said to 
the credit of two counties that there has been recently real 
bona fide investigation. In one there were indictments but 
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so far no convictions. In the other the investigation is still 
in progress, and arrests have been made to await the action 
of the grand jury. The action of these two counties gives 
us a slight ray of hope. 1 

I have so far referred to past history and current history. 
Now for an effort to forecast future history. What do we 
wish to be the record of the future ? It is easy to indulge in 
gloomy forebodings. The prophet of evil is never an in- 
teresting character. Disaster has often come however be- 
cause the warnings of a prophet of evil have been disregard- 
ed. If we prophesy evil simply to distress then let our 
tongues be silenced and our pens fall from paralyzed hands. 
If after a calm review of the past, and an accurate observa- 
tion of the present, we see that which is destructive in the 
future, no fear of a charge of pessimism should restrain us 
from the utterance of the warning which our reason dictates 
and our conscience demands. If lynchings continue in Geor- 
gia and other States and the State Courts fail to function and 
punish murder thus committed, the day will certainly come 
when the pending bill in Congress, or a similar bill formu- 
lated upon still more shrewd and adroit lines will be enacted 
into law and the law thus enacted will be upheld by the 
Supreme Court of the United States. We have seen changes 
of view in judicial interpretation where mere matters of 
commerce, trade and taxation are involved. Some of us 
have thought some of these changes invaded the reserved 
powers of the State. But we have acquiesced in them for 
the reason that the results seemed beneficial. If we have 
been ready to acquiesce in what we consider erroneous inter- 
pretation concerning mere property rights, how much more 
will we be ready to acquiesce when the right to live is in- 
volved. To be securely protected in the right to possess 
property is a matter of little concern if we have no guaranty 
of a right to live. "No person shall be deprived of life, 
liberty or property except by due process of law" — the 



1 Since this paper was read, three lynchers have been convicted and sentenced 
to terms In the penitentiary. This occurred in Schley County, the latter county 
herein before referred to. 



194 THE GEORGIA HISTORICAL QUARTERLY 

principles of all great charters of liberty, the language of 
all American constitutions. Each right in its due order: 
the right to live, living, the right to acquire that which 
makes life more desirable. We are jealous of our right to 
be at liberty and possess, how much more jealous of the right 
to live. We can submit to restraints of our right to be at 
large, and our right to possess but we cannot and will not 
submit to a deprivation of the right to live. 

"Protection to person and property is the paramount duty 
of government and shall be impartial and jcomplete," is the 
declaration of our State Constitution. Person before prop- 
erty always. The failure of a government to protect the 
right of property produces a grievous condition. The 
failure of a government to protect a citizen, its humblest 
citizen, in the right to live is abdication with anarchy 
as a result. The right to live is guaranteed by our State 
Constitution. If the due process of the law is not 
exerted to protect the right to live, then the government 
fails. There is no government, and those who wish to 
live and desire to see others live will look to some govern- 
ment which guarantees the right. Those inclined to obey the 
law seek a government which will administer law. If their 
government fails they will look elsewhere. If there is a 
government that can be appealed to which can function and 
will function they will welcome its protecting power and will 
not scrutinize closely its authority. Usurpation will be wel- 
comed to avert anarchy. Congress will some day declare 
that the right to live is a right guaranteed by the fourteenth 
amendment to the Constitution and the courts will approve 
the declaration, and the people will submit to the conditions 
preferring to live under a government that governs rather 
than to attempt to exist at their peril under a government 
which is a pretended government only. This will all be 
usurpation by interpretation, or revolution by interpretation 
whichever way you may wish to phrase it, but it is a condi- 
tion which the future certainly has in store for us unless 
state authority is exerted and State government functions to 
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bring to justice those who murder by lynching. Our past 
history relative to lynching has been bad, wofully, and bad, 
indefensible from any viewpoint. Our current history dis- 
closes only the slightest glimmer of hope of improvement. 
There are men and groups of men in Georgia to-day who 
do not hesitate to commit murder by lynching in utter de- 
fiance and supreme contempt of State authority who would 
not dare to lay their lawless hands upon a rural mail box 
on a lonely road, protected only by the recognized fact that 
it was placed there by authority of the United States. There 
is a respect for the Federal Government, even by the law- 
less. If we cannot instill the same respect for the State 
Government then State Government is at an end and Federal 
intervention is inevitable and I do not hesitate to say that 
under such circumstances Federal intervention is desirable. 
Can we cultivate a respect for State authority? That is 
our task if we wish to make the pages of future history 
brighter than the pages of past and current history, and re- 
tain the right of the State to be supreme in matters of 
domestic concern. Violation of law, whether by the indi- 
vidual, or a group, or an organization, or a whole com- 
munity result from a contempt for constituted authority. 
We have been warned that our institutions will fail, if they 
fail at all, from influences within. The strength of the units 
which compose it. The individual citizen is the unit. If 
the unit is sound the aggregation is sound. If the unsound 
units increase to a number, even though less than a majority, 
which terrorize the sound or are so blatant in their voice as 
to silence those who are sound then they create the tone and 
character of the whole number. The individual citizen is 
born in the home, and is there prepared for his later 
entrance into the school, is there trained for the duties of 
citizenship and then enters upon his career as a citizen 
ready to heed the admonitions and to further the purpose 
of the consecrated leaders of Christian civilization in the 
pulpit and in other positions of religious activity. The 
process may be slow but the results are certain if these 
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three agencies are active and thorough in their respective 
realms. A government sometimes deems it a wise course 
to collect its revenue at the source where it originates. 
The children of men are wise in their day and generation. 
Those who are interested in the stability of government, the 
perpetuation of desirable institutions and due respect for 
constituted authority act wisely if they gather their citizens 
of the future at the sources which are a guarantee of useful 
ideals, a consistent advocacy of the same and conduct 
conforming thereto. Those under authority must be 
taught not only the importance but the necessity of yielding 
to authority. Upon them rests the responsibility where evil 
results from the overturning of authority. The disposition 
to disregard the law must be removed by inculcating respect 
for the law. All must be made to appreciate that crime is 
crime whether committed by one, or a number, an individual 
or a community; that violation of law is wrong no matter 
what may be the motive of the violator, whether it be gain or 
revenge or reform ; and that no good thing was ever accom- 
plished by wrong methods. Good citizenship must be the 
theme of the home, the school and the pulpit. I see great 
hope for the future in the faithful parent, the honest minded 
teacher and the fearless preacher. 

Write me down if you will as mere prophet of evil, but 
I have the temerity to record my warning, and to proclaim 
the remedy. As I have progressed I have alluded to Georgia 
affairs only. Georgia has been used as a type. I am not un- 
mindful of the fact that similar conditions prevail in other 
States. It is probable that in every State in the Union 
respect for Federal authority coexists with a contempt for 
State authority. 



